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Why all the Fuss Over Fungus? 


Mold has moved from the kitchen to the courtroom. In your kitchen, it is usually as harmless as the jokes about the "science 
projects" that appear from time to time in everybody's refrigerator. What is happening in today's courtrooms, however, is no 
laughing matter, especially if you need to defend yourself against toxic mold litigation. 


In Texas, toxic mold insurance claims went from 228 in 2000 to 1,188 in the first half of 2001.1 There are estimates that these 
claims have increased five to ten fold across the country during the past two years.2 According to a spokesman for Farmers 


Insurance Group, settlements for mold claims in 2001 topped $85 million.2 Ultimately, the number of cases in this new wave of 
"sick-building” litigation could reach the magnitude of last decade's asbestos cases. In fact, plaintiffs' attorneys are calling mold 


the asbestos of the 21st century. An estimated 10,000 mold suits are already pending. 4 


The so-called "kick off" of this new wave of litigation can be tied to a Texas jury that awarded the Ballard family $32 million ($6M 
for home and contents; $17M punitive damages; $9M legal fees) for property damage and mental anguish in a toxic mold case 


filed against their insurance company. (Ballard v. Fire Ins. Exch., No. 99-05252 [Texas Dist Ct. June 6, 2001]).° The couple 
alleged that the insurance agency failed to repair internal leaks that caused the growth of toxic mold leading to the property 
damage as well as to the husband's brain damage and the son's asthma. The court found that after the plaintiffs made a claim for 
buckled wood floors caused by bathroom and refrigerator leaks, the insurer had engaged in fraud and unfair or deceptive acts, 
including a failure to assign a competent independent claims appraiser. What was the result ? Melinda Ballard appeared on the 


cover of the New York Times Sunday Magazine in a full tyvex suit with the heading "MOLD."© 


Tort lawyers are suing builders, developers, real estate agents, lenders and insurance companies, to name a few, at an alarming 
rate since their clients started complaining that mold in their houses is making them sick, causing everything from mild 
headaches and respiratory problems to severe neurological damage. To date, the attention that these cases receive in the media 
has almost always favored the plaintiff's argument. Juries have awarded large cash verdicts at a time when insurance companies 
have already changed, or are in the process of changing, policies to exclude coverage for both bodily injury and property damage 
claims attributed to mold, leaving policy holders exposed to toxic mold litigation. 


Recent multi-million dollar toxic mold settlements and lavish media attention are no longer limited to residential cases. 
Commercial market exposure is increasing rapidly, and professionals in the insurance, real estate, lending and construction 
industries are among those taking the dramatic rise in toxic mold complaints and resulting damage awards very seriously. 


The sophistication level of these mold suits, brought to the courtroom by a host of plaintiffs, requires an equally rigorous 
response from defense attorneys and their clients. The purpose of this white paper is to help potential business targets of toxic 
mold litigat ion become familiar with mold, where it grows, why it is a problem and how to protect yourself from becoming a party 
to the new breed of sick-building litigation: the toxic mold lawsuit. 


Fact vs. Fiction: What is the Fuzzy Stuff? 


One of the reasons that mold is such a hot topic in the courtroom is that no consensus exists in the scientific community 
regarding the magnitude of risk presented by exposure to mold. Though most types of mold are innocuous, the heart of the mold 
debate is if and when mold exposure becomes toxic, and to whom. 


First, a little background on mold is helpful in understanding why a scientific consensus has not developed. "Toxic mold" actually 
is a media-coined term. There is no scientific definition for "toxic mold," but there are thousands of species of fungus. Mold is 
everywhere - indoors and out. Mold requires only moisture, oxygen and food - such as the cellulose in drywall - to grow indoors. 


Several types of indoor molds have received increased public scrutiny during the past few years and have become know as 
"toxic molds" because they have the potential to produce spores that contain potent substances called mycotoxins. It is believed 
that mycotoxins can become dangerous when released into the air. The most notorious toxic mold is stachybotrys chartarum, the 
greenish-black fungus at the center of most mold litigation cases. Dangerous allergenic molds, such as penicillium and 
aspergillius, may be found in buildings as well. The presence of any of these three types of mold in a building has generated 
seven-figure settlements. The nontoxic species - nearly all other mold species - do not receive much attention because they 
have not been tied to health-related impacts. 


While there is little debate that certain types of mold can aggravate specif ic existing conditions, such as asthma, can mold 
found in homes or commercial buildings make people sick? That is, quite literally, the million-dollar question. To date, there is no 
confirmed scientific link between mold and related health effects. On more than one occasion, however, the connection has been 
implied. 


In late 1997, the Centers for Disease Control & Prevention published a report that investigated whether mold was responsible for 
bleeding lungs found in eight infants being cared for in Cleveland. From this study, epidemiologist Ruth Etzel concluded that sick 


children were more likely to live in homes with stachybotrys than were children from a control group. ’ Thus the premise for the 
"toxic mold" case was put in place. Medical journals gave extensive coverage to the study and plaintiff lawyers saw opportunities 
for a new type of law practice with eye-popping settlements. 


A later report, however, issued by the Centers for Disease Control & Prevention in early 2000,® recanted its findings from the 
Cleveland infants study. The second report stated that the earlier study was flawed for a variety of reasons, including unorthodox 
data collection techniques. Because of these flaws, the Center's second report concluded that there is no proof that stachybotrys 
causes health conditions such as bleeding lungs or, as originally reported, memory loss. It did concede that mold can cause 
allergic reactions such as teary eyes and watery noses. Further, the Center concluded that more research is necessary. Even 
though the Center's latest report diluted the findings in the original study, the allegations attempting to connect mold and sickness 
have remained. 


Another study conducted in 2001 by The American Industrial Hygiene Association, The Role of Stachybotrys Mycotoxins in 


Building-Related Iliness, 9 concluded that there is insufficient research regarding short- and long-term effects of stachybotrys on 
human health. Health risks remain poorly defined and associations between indoor exposure and disease are weak and 
inconsistent. 


At the middle of this controversy is a debate regarding which types of healt h issues are caused by mycotoxins. Usually, people 
affected by fungal diseases have other debilitations that are worsened by exposure, or they have weakened immune systems. 
Some findings have shown that significant and long-term exposure to certain types and quantities of mold, however, can cause 
allergic reaction, such as watery eyes, sore throats and headaches. Sorting through the maze of possibilities is the heart of the 
mold litigation battle. In time, there may be enough research and knowledge to identify actual mold-related illnesses, if any, and 
determine appropriate settlements. 


For now, eliminating mold before it causes problems is the only sure way to avoid litigation. 


Misinformation Through the Media 


Another aspect that has contributed to the rapid increase in mold litigation cases is the inordinate amount of media attention that 
these cases generate. Part of the phenomenon is the chicken and egg scenario. Are the volume of cases and size of the 
settlements increasing be cause of increased media coverage? Or is the media coverage increasing because of the large volume 
of cases and growing number of staggering settlements? 


Either way, all the media attention and misinformation has led to a minor nationwide scare. Time magazine ran a July 2, 2001, 
article entitled "Beware: Toxic Mold." 19 A week later, People magazine ran a story about a family that decided to burn down their 
mold-infested house entitled "The Fire Cure." 11 In this environment, large settlements are not surprising. 


Even Erin Brockovich has sued the sellers and builders of her newest home for over $1 million in damages due to mold. 12 
Former Tonight Show host, Ed McMahon has filed a $20 million suit against his insurance company, alleging that toxic mold in 


his home caused him to become seriously ill and led to the death of his dog. !3 Yet, Ms. Brockovich and Mr. McMahon are just 


two of many plaintiffs nationwide that have filed a frenzy of toxic mold complaints, resulting in several large verdicts and 
settlements. 


The scare tactics in the media continue. In September 2001, 48 Hours ran a television story about mold called "Silent Killers" 
(September 5, 2001) 14, the Wall Street Journal published a piece entitled "Insurance Companies Just say 'No' to Covering Mold 


(August 8, 2002)!5 and Forbes included an article, "The Fungus that Ate Sacramento" (January 21, 2002). 16 This type of 
exaggeration feeds the mill for new lawsuits. Even publications catering to the legal profession are covering this issue. A June 4, 


2001, story about mold in The National Law Journal was titled "Sexy It's Not, But Mold is Real Hot". 17 


Do Insurance Policies Address This Infestation? 
Traditional Policies 


Although many commercial policies are written on customized, so-called "manuscript" forms, the Insurance Services Office (ISO) 
publishes a document with model policies offered by individual insurance companies. Prior to the recent changes, most of these 
policies have had either a general pollution exclusion or an absolute pollution exclusion. A standard general pollution exclusion 
usually provided that the insurance does not apply to: 


"bodily injury or property damage arising out of discharge, dispersal, release or escape of smoke, vapors, soot, fumes, acids, 
alkaline, toxic chemicals, liquids or gases, waste materials or other irritants, contaminants or pollutants into or upon the land, the 
atmosphere or any water course of body, but this exclusion does not apply if such discharge, dispersal, release or escape is 
sudden or accidental." 


A standard absolute exclusion usually stated that the insurance does not apply to: 


"bodily injury or bodily injury arising out of the actual, alleged or threatene d discharge, dispersal, release or escape of pollutants 
at or from premises you own, rent or occupy.” 


In the past, such clauses were used to bar coverage for industrial pollution, but courts have started to address the issue of 
whether insurance companies can hide behind such provisions to protect themselves from mold-related claims. 


Four basic questions seem to determine whether mold-related issues will be covered by such exclusions. 


Is mold an irritant, contaminant or pollutant? 


Based on the definition above, the jury is still out. Some cases have supported the exclusion and others have not.24 The current 
trend indicates that as mold issues become more widely known, it is more likely that courts will find mold covered as a 
"pollutant," and it is more likely that insurance companies will expressly define "pollutant" to include mold, the reby excluding 
coverage for mold-related claims. 


Has the mold been "released, dispersed or discharged" into the environment? 
Historically, this clause was applicable to chemicals that produce fumes, and thus, the issue is whether mycotoxins produced by 
mold are sufficient. Courts have to determine whether mold contaminants are released, or rather are formed over time because of 


water and moisture affecting environmental conditions.2° 


Is the environment (i.e. indoor air contamination) covered by the exclus ion? 
To date, courts have required a discharge into the outside environment to trigger a general pollution exclusion, and have held that 


an absolute pollution exclusion applies to indoor pollution - meaning there is no coverage. 26 


Was the mold the cause of the alleged property damage? 
It can be argued that alleged property damage is not from the mold itself, but the cause of the mold, which is from moisture or 


water. Therefore, the pollution exclusion may not apply.2/ 


There is no simple answer to any of these questions, and the result often depends on the jurisdiction addressing the issue. This 
uncertainty is compounded by the fact that only a few courts have issued opinions regarding these issues directly in the context 
of m old, and instead, parties are left to rely on precedent involving other indoor air pollutants, such as as bestos and carbon 
dioxide. Overall, the courts seem to be broadening the application of the exclusion to include mold as long as it is consistent with 
the reasonable expectations of the insured. Certainly, as mold becomes more widely associated with the more common indoor air 
pollutants, it is more likely that courts will find it covered by these exclusionary clauses. 


Specific mold exclusions are found in traditional residential and commercial policies. Such exclusions often provide no insurance 
against "loss caused by smog, rust, other corrosion, mold or wet or dry rot." Generally, courts have found that if the mold 


damage occurs ov er time (i.e. due to climatic conditions, long-term wear and tear losses), rather than from a covered and 


identifiable event, such as a burst pipe, the exclusion bars coverage. 28 


Mold Exclusions Today 


The insurance industry is not relying on "old" policy language to protect it from rising numbers of mold claims. Nor is it waiting a 
nd hoping that favorable case law develops. The insurers are addressing by the contract language head-on, by modifying the 
exclusion language used in residential and commercial policies for property and liability coverage to exclude mold issues more 
clearly. 


While the approaches taken by various insurance companies of course do vary, here are some examples from recently revised 
exclusions: 


e Reference to fungus and to wet or dry rot broadened to refer specifically to mycotoxins and spores 

¢ Specifically reference contact (whether actual, threatened or alleged) with fungus or bacteria 

e Sometimes exclusion applies even if an otherwise insured cause (like fire) occurred first; sometimes policy continues to 
override exclusion if fire or lightning occurs, then mold 

e Exclusion broadened to cover abating, testing, monitoring, remediating, etc. 

¢ Sometimes uses "but for" test relating to fungi 

e Sometimes expressly disclaims any duty to investigate or to defend 

« Sometimes cuts off coverage if water leaks continue over a period of time (i.e., 14 days) 


¢ Sometimes policy covers the loss, but with a cap (i.e., $10,000) 


Even if a policyholder negotiates for some mold protection, a mold-related claim will not necessarily be covered. The claim still 
must meet all other requirements of the policy, including compliance with the applicable notification period. Often, a policy that 
does n ot address the issue directly is more of a risk than one that definitely excludes mold. If a policy clearly excludes mold 
claims, at least then a party can evaluate the true risks associated with its lack of coverage. 


"We're seeing an affirmative exclusion for any coverage due to toxic mold in a lot of the policy renewals just like we're seeing no 
coverage for acts of terrorism." 


Mitchell Kiffe 

VP at Freddie Mac 

As quoted in the American Banker 

January 18, 2002 
No group has been more severely impacted by litigation relating to mold than the insurance industry. These claims have meant 
big losses for insurers, and to date, the residential segment of the industry has been hit the hardest. Texas insurers reported that 
policyholders filed 228 mold claims over $15,000 in 2000 and 1,188 claims for that amount during the first half of 2001.18 State 
Farm Lloyds reported $648 million in underwriting losses in Texas through October 2001.19 since then, the Texas Commissioner 
restructured the state's residential property policies to limit mold-related claims.2° This was too late for State Farm Lloyds, 


Allstate and Farmers Insurance, all of which stoppe d accepting new homeowners insurance business in Texas.21 Further, in 
September 2002, Farmers announced it would not renew its 200,000 homeowner's policies in Texas as they lapse over the next 
year beginning in November. Farmer reports its mold claims in Texas increased from 12 in 1999 to 12,000 in the first 6 months of 


2002,22 


This problem is no longer limited to Texas, however. Insurers in the United States paid $157.3 million in mold-related claims 


during the first six months of 2001, compared to a much smaller $34 million the previous year.29 That kind of increase has 
caused the insurance industry to begin changing policies to exclude coverage for bodily injury and property damage claims. 


Lack of Standards Fuels Controversy 


Mold has been around for centuries. This recent and sudden outburst of mold-related litigation stems from a combination of 
factors. The significant increase in media coverage and the swelling number of cases directed at the insurance industry have 
contributed to the rise in cases. Some commentators contend that new construction techniques may have played a role as well. 
With a move toward creating more energy-efficient buildings, commercial structures, especially schools, are often sealed tightly 
and rely on recycled air systems to provide adequate ventilation. More contractors are using new building materials, which many 
allege are more susceptible to mold growth. 


The main reason behind the sudden acceleration of such claims, however, is a lack of regulatory standards addressing mold. No 
regulatory agency has formulated any regulatory standard addressing "safe" levels of mold, proper identification of mold or 
methods of mold remediation. 


The most helpful authority on a federal level is an Environmental Protection Agency Guidance Document, "Mold Identification and 
Remediation in Schools and Commercial Buildings". This document primarily addresses mold remediation in schools and 
provides vary basic principles or guidelines, but no binding mandates. OSHA proposed rules for Indoor Air Quality (IAQ) (59 Fed. 
Reg. 15968) that covered various contaminants, including mold, in April 1994, but recently withdrew the proposal. 


A handful of states have general Indoor Air Quality Guidelines dealing with mold, but again, these are just guidelines. The most 
well-known document is the New York City Department of Health's "Guidance on Assessment and Remediation of Fungi in Indoor 
Air Environments". This document also provides a preliminary procedure to identify properly and remediate mold. Although widely 
used by environmental professionals, the standards are not mandatory even in New York. 


Although recent federal and state legislation and studies have been launched (see box), the scientific research necessary to 
develop well-grounded standards for mold regulation is likely to be years away. 


Builders and contractors are left to rely on basic building codes that have no provisions regarding mold. Without nationally 
accepted standards, it is not surprising that lawyers, environmental consultants and other professionals addressing the mold 
issue are left to take conservative approaches when addressing the existence of mold and recommending an appropriate 
remediation protocol, in order to protect clients adequately. 


Table 1: Current Legislation Addressing the Mold Issue 


e On June 27, 2002, The United States Toxic Mold Safety and Protection Act of 2002, involving toxic mold, was introduced in 
the U.S. House of Representatives (HR 5040).29 


¢ On June 4, 2001, California passed the Toxic Mold Protection Act, which provides a directive to the California Department of 
Health to set exposure standards (permissible e xposure limits) and develop guidelines to identify and remediate mold by 
January, 2003. The Act also requires disclosure of the presence of mold by sellers and lessors of residential and commercial 
property. (SB 732) 


e Maryland's legislation established a task force to study risks of workers in office buildings that may be exposed to molds 
located in HVAC systems. (SB 283) 


e Nevada enacted a law that authorizes the issuance of bonds to finance capital improvements for toxic mold prevention. (SB 
584) 


e Washington and New Jersey have enacted laws to require dissemination of information to residents regarding indoor air 
pollutants, and to some extent an investigation of health-related impacts due to the presence of mold, although New Jersey's 
requirement is limited to stachybotrys. (NJ SR77) 


e Texas developed Voluntary Indoor Air Quality Guidelines for Schools (25 Tex. Admin. Code 297.5) and Indoor Air Quality in 
Government Buildings (Texas H&S Code 385.001 et seq.). 


e A number of additional states have legislation pending, including Arizona (SB 1432), Indiana (HB 1253), Massachusetts (SB 
2353), New York (SB 5799/AB 10610) and Pennsylvania (SR 171/HB 2652), 


The proposed United States Toxic Mold Safety and Protection Act now being reviewed by congress, among other things, directs 
the EPA, the Center for Disease Control and the National Institute of Health to set maximum exposure levels for mold and set 
standards for inspection, testing and remediation of mold. The bill also requires FEMA to establish and implement a toxic mold 
insurance program and provides for a tax credit for 60 percent of the expenses a taxpayer incurs to inspect and abate toxic mold, 
subject to a limit of the lesser of $50,000 or the taxpayer's tax liability for the year. Due to the breadth of the bill, it has been 
referred to four different committees for debate, and it is unlikely that it will be enacted in any form in the near future. 


For the Plaintiff: Mold is Gold 


Most of the examples of mold litigation cases provided in this paper have focused on the residential arena. But it is a mistake to 
think that large verdicts and settlements are limited to the residential context. In fact, the commercial context is where the next 
round of these lawsuits is expected to flourish, and there is already a history of these cases to back that expectation. For 
example, a Court of Appeals upheld a $14 million judgment against a construction management company and the sureties that 
issued the performance bond in connection with the construction of a courthouse. The jury concluded that a construction defect 
caused mold to grow, which led to various sick-building s yndrome complaints. Centrex-Rooney Construction Co. v. Martin 
County, Florida, 706 So.2d 20 (Fla. Ct. App. 1997). The verdict was larger than the original costs of construction. 


As represented by this contaminated courthouse case, the commercial market is likely to see increasing exposure in office 
buildings, apartment complexes, hotels, nursing homes and shopping centers - basically anywhere that mold can grow. In an 
article written by Rober to Ceniceros, "Coverage for Losses Uncertain: Mold Concerns Growing,” and published in the May 28, 
2001 issue of Business Insurance, Ceninceros writes: 


"Environmental remediation experts note that there are cases in which they have been called upon to deal with commercial 


structures, including some in which they have had to gut several stories of high-rise buildings to eliminate the spores." 30 


Table 2: Representative Cases 


¢ Santa Clara County, California Courthouse - The County settled for $12 million against general contractor, subcontractors and 
suppliers of defective construction mate rials. 


¢ Board of Directors of the Bay Point Condominium Association v. RML Corp., N 0. CL99-475, 2002 Virginia Cir. LEXIS 10 
(January 28, 2002) - Court ordered the manufacturer of a defective exterior insulation finish system to pay $2.5 million to 
builder. 


e Rhodes, et al. v. BG Real Estate Services, Inc., et al. No. 2001-18355 (La. Dist. Ct.) - case currently pending - Proposed class 
action of employees who work in the Plaza Tower for sick building syndrome conditions allegedly due to exposure to mold. 


¢ Googash v. West Carrollton (Ohio Ct. of Common Pleas, filed January 23, 2002) - case currently pending - Students and 
employees sued board of education and superintendent for personal injuries allegedly resulting from exposure to mold. 


e Charter One Bank v. Hamburger, No. L-01-1332, 2002 Ohio App. LEXIS 751 (Feb . 22, 2002) - Court affirmed summary 
judgment for a lender primarily due to language of loan documents limiting the obligation of the lender to monitor the 
construction of a home. 


The mold problem can generate litigation that affects nearly any kind of commercial building. Parties considered responsible for 
the conditions that cause mold to grow, and those who fail to recognize and correct mold conditions, are vulnerable to litigation as 
well. Potential defendants include: 


e Insurers 

e Developers and construction contractors 

e Architects and engineers 

e Building owners, landlords, property managers 
e Employers 

¢ Building product manufactures 

e HVAC designers and manufacturers 

e Plumbers, roofers and carpentry subcontractors 
¢ Municipal and private building inspectors 

e Real estate agents 

e Homeowners associations 

¢ School districts and school boards 

e Banks and other lenders 


The types of claims vary as much as the targets of the claims. They range from insurance coverage claims and liability to 
negligence and fraudulent concealment; from defective design and defective manufacturing to failure to warn and intentional 
infliction of emotional distress; from workers compensation to employer intentional torts. 


An astounding variety of damages turn up in mold-case litigation as well. The most common claims for damages are for property 
damage and bodily injury resulting from sick-building syndrome. The bodily injury claims range from headaches and asthma, to 
neurological damage and cancer. Other damages sought include pain and suffering, medical monitoring, lost wages/profits, loss 
of consortium, relocation expenses, remediation expenses, costs of mold testing and inspection, attorneys fees and punitive 
damages. 


How to Defend against Mold Litigation 


Against these odds, defense attorneys need to establish sophisticated tactics to protect their clients from the onslaught of mold 
litigation cases. Obvious first steps include immediately responding to complaints from building occupants and identifying and 
remediating moisture and mold problems. They are the best first steps in maintaining a building's quality reputation while guarding 
against litigation. 


The bottom line, however, is that plaintiffs and their lawyers will find the deep pockets they seek in mold cases. Building owners, 
insurance companies and other litigation targets listed above provide an abundant source for easy pickings if they fail to protect 
themselves against mold litigation. 


Once involved in such litigation, the key to success is an attack on all aspects of causation, which requires defense attorneys to 
retain the right experts. These experts include: 


e Industrial Hygienists: A qualified industrial hygienist will conduct necess ary sampling to identify the source of the mold or 
provide a reasonable basis to question an alleged source. The hygienist may also identify appropriate remediation procedures. 


e Mycologists: There are 25 "toxic molds" from the thousands of known varieties. Mycologists, scientists who specialize in fungi 
and molds, can break alleged "cause and effect" links between mold and various ailments that are associated with sufficiently 
high concentrations of mold. 


e Construction Experts: Many mold cases are based on allegations that construction defects allowed water and moisture to seep 
into a building's interior, providing a breeding ground for mold. Construction experts can inspect and provide commentary 
relative to a building's design, construction and soundness. 


¢ Toxicologist/Occupational M.D.: These medical experts can address the lack of any scientific evidence linking exposure to 
mold to alleged health effects. 


The admissibility of expert opinions can be challenged, which creates a major issue in defense strategies as it did in Daubert v. 
Merrel Dow Pharmaceuticals, In c., 509 U.S. 579 (1993). According to this case, an expert may give an opinion only to a 
"reasonable degree of medical or scientific certainty." There certainly is enough "junk science" out there supporting plaintiffs’ 
claims. Thus, the question becomes whether the proposed expert testimony is "scientifically valid." 


There is little guidance under current law for determining the outcome of toxic mold litigation cases. It is certain, however, that 
the number of these cases will continue to increase and that defense attorneys and their clients need to develop successful 
strategies to deal with the very real threat of being sued in a toxic mold case. 


Conclusion 


Understanding mold issues in the design, construction and maintenance of properties is essential to protect against mold-related 
claims. If mold problems occur, identify and remediate moisture problems immediately. Listen and respond to concerns and 
complaints raised by b uilding tenants. Big verdicts are the result of bad faith claims. Thus, goodwill and a reasonable response 
are often the first defense against possible litigation. 
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